IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

LINN H CARLETON, D. QO : CVIL ACTI ON
V. :

PHYSI Cl AN S HEALTH PLAN OF :
MARYLAND, | NC., ET AL. : NO. 03-1233

VEMORANDUM

Padova, J. April 17, 2003

Plaintiff Linn H Carleton, D.O originally filed the instant
suit in the Philadel phia County Court of Common Pl eas against
Def endants Physician’s Health Plan of Maryland, Inc., d/b/a MAVSI
Heal th Pl ans/Provider Networks Division and MAMSI [|nsurance
Resources, LLC and Alliance PPO LLC and MAMSI Life and Health
| nsurance Conpany and MD Individual Practice Association, Inc.
Opti mum Choice, Inc. of Pennsylvania; and Alliance PPO |Inc.
Def endants renpbved to this Court on February 27, 2003. The Notice
of Renpval alleges that this Court has federal question
jurisdiction over this action pursuant to 28 U. S.C. 8§ 1441 because
this action is based on federal Ilaw' Before the Court 1is
Plaintiffs’ Mtion to Remand. For the reasons which follow, the
Motion is granted.
I . BACKGROUND

Plaintiff is an osteopathic physician with a practice in

Phi | adel phia. (Conpl. Y 1.) Defendants Physician’s Health Pl an of

!No diversity jurisdiction over this case exists because
Plaintiff and two Defendants are alleged to be Pennsylvania
residents. (Conpl. 1Y 1, 3, and 4.)



Maryl and, I nc., d/b/a MAMSI Heal th Pl ans/ Provi der Networks Di vi sion
and MAMSI | nsurance Resources, LLC and Alliance PPO LLC and MAVSI
Life and Health Insurance Conpany and M |Individual Practice
Association, Inc. are HM3s, sone or all of which operate in
Phi | adel phi a. (Compl. § 2.) Def endant Opti mum Choice, Inc. of
Pennsyl vania i s a Pennsyl vania corporation or business entity and
HVOwi th its principal place of business in Lansdal e, Pennsyl vani a.
(Compl. 1 3.) Defendant Alliance PPO Inc. is a Pennsylvania
corporation or business entity wwth its principal place of business
in Lancaster, Pennsylvania. (Conpl. | 4.)

Plaintiff has been a physician for 25 years with a good
reputation. (Conpl. ¥ 8.) During 2001, Plaintiff had a busi ness
relationship with Defendants’ HMO which referred one patient to
Plaintiff prior to Decenber 2001. (Compl. 91 9-10.) In late
August or early Septenber 2001, Defendants’ representatives
performed a site survey of Plaintiff’s business. (Conpl. § 11.)
After the site survey, Defendants advised Plaintiff of alleged
deficiencies in Plaintiff’'s practice and denmanded corrective
action. (Compl. T 12.) In Novenber 2001, Plaintiff spoke with
Defendants’ representatives and informed them that he disagreed
with the all eged deficiencies and desired to term nate hi s busi ness
relationship with Defendants’ HMO (Conmpl. T 13.) Def endant s

accepted Plaintiff’s termnation. (Conpl. § 14.)



On January 14, 2002, Plaintiff |earned that Defendants had
filed an adverse action report with the Healthcare Integrity and
Protection Data Bank (“H PDB”), a national data collection program
for reporting and di scl osure of certain final adverse actions taken
against health <care practitioners, providers and suppliers.
(Conmpl . 11 15-16.) The information reported by Defendants to the
H PDB was fal se and defamatory and Defendants knew that to be the
case. (Compl. T 17.) Plaintiff asked Defendants to file a
correction to their report with the H PDB, voiding the report, but
Def endants have not done so. (Conpl. § 18.) Plaintiff has filed
a clarifying statenent with the H PDB and requested Secretari al
review of the adverse action report, to correct the false
information reported by Defendants. (Conpl. Y 19-20.)

The Conplaint asserts a claim for defanmation pursuant to
Pennsyl vania law, alleging that the statenents communi cated and
publ i shed by Defendants to the HI PDB are not privileged and were
defamatory. (Conpl. 9§ 22.) The Conpl aint seeks nonetary damages
and injunctive relief in the formof an order requiring Defendants
to file a correction to their report with the H PDB. (Conpl .
Counts | and Il.) Defendants’ Notice of Renbval alleges that this
Court has federal question jurisdiction over this action pursuant
to 28 U.S.C. 8§ 1441 because this action is based on the provisions

of the Social Security Act which established the HPDB, 42 U S. C



§ 1320a-7e, andits inplenentingregul ations, 45 CF. R 88 61. 01-61. 16.
1. STANDARD OF REVI EW

Plaintiff has noved to remand this action to the Phil adel phi a
County Court of Common Pleas pursuant to 28 U S.C. § 1447(c).?2
“Renovability is determned froma plaintiff's pleadings at the

time of renoval.” Phillips v. Selig, 157 F. Supp. 2d 419, 424

(E.D. Pa. 2001) (citations omtted). A defendant may renove a
civil action to federal court only if the federal court woul d have
had original jurisdiction to hear the matter. Id. at 125
(citations omtted). “The def endant bears the burden of
establ i shing renoval jurisdiction and conpliance with all pertinent
procedural requirenents.” 1d. (citation omtted). The Court may
remand a case back to the state court after renoval if the renoval

was procedurally defective or if subject matter jurisdiction is

| acki ng. 28 U S.C. 8§ 1447(c) (1994). “Al'l doubts should be
resolved in favor of remand.” Phillips, 157 F. Supp. at 125

(citation omtted).
[11. DI SCUSSI ON

Plaintiff argues that this case should be remanded to state
court because his claimarises under state | aw and not the Soci al

Security Act, and, therefore, this Court does not have subject

Plaintiff’s Modtion for Remand included a request for paynent
of his costs incurred as a result of Defendants’ inproper renoval.
Plaintiff’s counsel has notified the Court that Plaintiff has
W t hdrawn his request for an award of his costs.

4



matter jurisdiction over this action. “Only state-court actions
that originally could have been filed in federal court may be

renoved to federal court by the defendant.” Caterpillar Inc. V.

WIllianms, 482 U S. 386, 392 (1987). Since Plaintiff and two of
Defendants are citizens of the Comobnwealth of Pennsylvani a,
federal question jurisdictionis required. See id. The existence
of federal-question jurisdiction is governed by the “well-pl eaded

conplaint rule,” which neans that “federal jurisdiction exists only
when a federal questionis presented on the face of the plaintiff's
properly pleaded conplaint. The rule nmakes the plaintiff the
master of the claim he or she nmay avoid federal jurisdiction by
exclusive reliance on state law.” |1d. Mreover, “a case nay not
be renoved to federal court on the basis of a federal defense
including the defense of pre-enption, even if the defense is
anticipated in the plaintiff's conplaint, and even if both parties
concede that the federal defense is the only question truly at
issue.” 1d. at 393 (enphasis in original) (citation omtted).
The Conplaint asserts a defamation <claim pursuant to
Pennsyl vania | aw. Nei ther party has brought to the Court’s
attention any authority interpreting 42 U S.C. § 1320a-7e, or the
regul ati ons governing reporting to the HHPDB, 45 CF.R 88 61.1-
61.16, to either create a federal cause of action related to

reports filed with H PDB or to preenpt state | aw causes of action

related to reports filed with the H PDB. This appears to be an



issue of first inpression with this Court. The Court, therefore,
| ooks to the | anguage of the statute and the regulations. “Wen
construing a statute, the Court begins wth the plain | anguage of
the statute, which controls unless literal application of the
statute produces a result which is irreconcilable with the purpose

of the statute. See United States v. Ron Pair Enterprises, Inc.,

489 U. S. 235, 242 (1989).

A close examnation of the clear |anguage of 42 US. C 8§
1320a-7e and the regul ations inplenenting the H PDB, 45 C. F. R 88§
61.1-61.16, has not reveal ed either the creation of a federal cause
of action regarding the contents of reports nade to the HI PDB or an
intent to preenpt state | aw causes of action regarding the contents
of reports nade to the H PDB. |[|ndeed, the regul ations inplenenting
the H PDB anticipate that civil actions will be brought by the
subjects of reports filed wwth the H PDB regardi ng the contents of
those reports because they provide an inmmunity defense in sone
cases: “[i]ndividuals, entities or their authorized agents and the
H PDB shall not be held liable in any civil action filed by the
subject of a report unless the individual, entity or authorized
agent submtting the report has actual know edge of the falsity of
the information contained in the report.” 45 CF.R 8§ 61.16. As
neither 42 U S. C 8§ 1320a-7e nor its inplenenting regulations
creates a federal cause of action regarding the contents of reports

made to the HI PDB, the Court concludes that the Conpl ai nt does not



assert a federal question and this Court |acks subject matter
jurisdiction over this action.

Def endants argue that, if this case were renmanded,
Plaintiff’s request for an injunction would result in a state court
attenpting to enjoin the H PDB, a federal agency. Def endant s
mai ntai n that such an i njuncti on woul d i nvoke the Supremacy C ause
of the United States Constitution and thereby justify the exercise
of federal jurisdictionin this case. However, the Conplaint does
not seek an injunction of the HIPDB, it asks for an order requiring
Defendants to file a correction to the report they filed with the
H PDB. The Supremacy C ause of the United States Constitution does
not, therefore, support the exercise of federal jurisdiction over
this action. The Motion to Remand is, accordingly, granted.

An appropriate order follows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

LINN H CARLETON, D. QO : CViIL ACTI ON
V. :

PHYSI Cl AN S HEALTH PLAN OF :
MARYLAND, | NC., ET AL. : NO. 03-1233

ORDER
AND NOW this 17th day of April, 2003, upon consideration of
Plaintiff’s Mtion to Remand (Docket No. 5) and Defendants’
response thereto, IT IS HEREBY ORDERED that the Motion i s GRANTED.
The above-capti oned case shall be REMANDED to the Court of Conmon
Pl eas for Philadel phia County. Al'l pending Mtions are hereby
DI SM SSED as noot .

BY THE COURT:

John R Padova, J.



